
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

                                                                                      CASE NO.: PFA/ GA/529/99/CN 
In the complaint between: 
 
William M. Sebola        Complainant 
 
and  
 
Johnson Tiles (Pty) Ltd                                 First Respondent 
 
Alexander Forbes Financial Services         Second Respondent 
 
Johnson Tiles Provident Fund                                           Third Respondent 
 
 
PRELIMINARY DETERMINATION IN TERMS OF SECTION 30J OF THE PENSION 

FUNDS ACT OF 1956 
 
 

1. This is a complaint in terms of Section 30A (3) of the Pension Funds Act of 

1956, (“the Act”), and it concerns the reasonableness of a rule of the fund, 

which precludes a member from any entitlement to the employer’s contributions 

in circumstances where his departure from the fund is predicated on a dismissal 

for misconduct. The complaint, in essence, alleges that a dispute of law has 

arisen in relation to the fund, between the fund and the complainant, and that 

the complainant has suffered prejudice as a result of the maladministration of 

the fund by the fund.   

 

2. No hearing has been held. In coming to a decision, I have had regard to the 

documentary evidence compiled in the course of the investigation conducted by 

my Assistant Adjudicator, Cikizwa Nkuhlu, and the submissions made by the 

parties. 
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3. The complainant is William Moloko Sebola, an adult male, born in 1939, and 

residing at Tembisa in the East Rand, Gauteng province. The complainant is 

represented by the attorneys’ firm, Messrs Dikotla-Mogodi & Associates. 

 

4. The complainant is a former employee of the first respondent, by whom he was 

employed as a labourer, from 1977 until his dismissal on 24 November 1998. 

He had joined the fund on 1 October 1990.   

 

5. The first respondent is Johnson Tiles (Pty) Ltd (“Johnson Tiles”), a company 

duly registered in terms of the company laws of the Republic of South Africa, 

whose principal place of business is at Porcelain Road, Olifantsfontein. No relief 

is claimed against Johnson Tiles, but it has been cited merely as an interested 

party. 

 

6. The second respondent is Alexander Forbes Financial Services (“Alexander 

Forbes”), an administrator of pension funds, duly registered as such with the 

Financial Services Board in terms of the Pension Funds Act of 1956 (“the Act”). 

 

7. The third respondent, the provident fund, was not cited as a party in the original 

complaint, a fact which was raised as one of two points in limine by the fund in 

its response to the complaint. Nevertheless, the fund’s legal representatives, 

Messrs Webber, Wentzel & Bowens, filed a comprehensive response to the 

complaint. 

 

 

 

 

 

 



- Page 3 - 

 

 

8. Before going on to deal with the merits of the complaint, I will dispose of the 

preliminary points first. Although the complainant has cited Johnson Tiles (Pty) 

Ltd, instead of the provident fund, as the first respondent, I am of the view that 

that is not necessarily fatal to the complainant’s claim, as it is only a matter of 

form. This is especially more so when one has regard to section 30A of the Act, 

which gives a complainant a choice to lodge a written complaint with either the 

fund or a participating employer. 

 

9. Because of the foregoing, and mainly because the fund has nevertheless 

responded to the complaint, I am accordingly declaring the Johnson Tiles 

Provident Fund as having been joined as the third respondent to these 

proceedings, in terms of section 30G, from the date of receipt of its response. 

The first point in limine is accordingly dismissed. 

 

10. The second preliminary point is to the effect that the complainant has previously 

lodged a similar complaint with the Pension Funds Adjudicator under Case 

No.PFA/GA/529/99, which matter was still pending at the time the present 

complaint was lodged. 

 

11. A perusal of the case file, the “two complaints”, and our office’s computer filing 

system has revealed that in fact only one complaint has been lodged in this 

matter, and the same was received on 4 February 1999. The complainant’s 

legal representative was instructed to reformulate the complaint so as to comply 

with the required format. The complainant himself subsequently drafted and 

submitted the reformulated complaint on 27 February 2001. The second 

preliminary point therefore is also without merit. 
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12. I now proceed to deal with the merits. At the time of the complainant’s dismissal 

for misconduct on 24 November 1998, he had worked for Johnson Tiles for 

about 21 years. According to the complainant’s legal representative, the 

misconduct for which he was dismissed was as a result of his unauthorised 

absence from duty for a period of 21 days. Pursuant to a disciplinary hearing 

that was held on 24 November 1998, the complainant was found guilty of 

misconduct, and was dismissed. 

 

13. In an apparent challenge to the fairness or regularity of the dismissal, the 

complainant has referred the matter to the CCMA.  Whatever the merits of the 

dismissal are, it is undisputed that the complainant was dismissed for 

misconduct on 24 November 1998. 

 

14. At the time of his dismissal, his total fund credit as per a statement of benefits 

dated 1 April 1998, stood at R56 875-78.  His normal retirement date would 

have been 31 January 2004; thus he was only five years shy of reaching normal 

retirement age. 

 

15. The fund maintains that the complainant is entitled to a benefit in terms of Rule 

7.2 of the fund’s rules, which reads as follows: 

 
 7.2 Dismissal 

  If a member who is not retiring in terms of rule 5 is dismissed from service before is 

normal retirement date on grounds of fraud or misconduct, or resigns to avoid such 

dismissal, then he shall become entitled to a lump sum benefit equal to his 

member’s portion. 

 

16.   His member’s portion on dismissal amounted to a gross benefit of R5 553-29. 

After the deduction of tax and of a loan of R1 478-17, the complainant received 

a cheque in the sum of R3 874-21, some R52 000-00 less than his fund credit. 
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17. The grounds for the complaint as set out in the original complaint, read with the 

reformulated one are as follows: 

 
 17.1 As the complainant was already 59 years old, with six dependants, and was just five 

years short of reaching normal retirement age, and also had no chance of re-

entering the job market, the trustees should have exercised their discretion in his 

favour  and should have awarded him his full retirement benefit as if he had left 

service through normal retirement. 

 
 17.2 Alternatively, the application of rule 7.2 results in injustice, in that a member is 

subjected to double punishment in the form of dismissal from work and forfeiture of 

the employer’s portion of the withdrawal benefit. 

                          

18. A related alternative ground which has not been expressly raised in the 

complaint, but which I am reading into the complaint, is that the complainant did 

not fall within rule 7.2 and that the meaning of the word “misconduct” as 

contained in rule 7.2 is general, and is restricted to the generic meaning of the 

word “fraud”, which precedes it in the rule. 

  

19.  Neither the rules of the fund nor the Act contain a definition of the word 

“misconduct”. The meaning of the word is ambiguous in the sense that it is a 

word of general or wider import, used in connection with misdemeanours of both 

a serious and a less serious nature. Therefore, I am of the view that in 

ascertaining its meaning, the word should be looked at in the context of the rule 

in which it appears. This is known as contextual interpretation, which is 

encapsulated in the maxim noscitur a sociis. The maxim means that the 

meaning of words is inferred from that of its companions: 
 
  Devenish: Interpretation of Statutes (1992), at page 74 
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20. When used in the context of rule 7.2, the word “misconduct” should be 

construed in the light of the word “fraud”. The common denominator between 

the two words is dishonesty. In my mind, the drafter of the rules intended to 

deprive only members who had been dismissed on grounds of misconduct 

which has an element of wilful dishonesty, of their entitlement to the employer’s 

portion of the withdrawal benefit.  See Moodley v Local Transitional Council of 

Scottburgh, Umzinto North & Another (2000) 9 BPLR 945 (PFA) at 951D-G. 

 

21. The misconduct for which the complainant has been dismissed does not contain 

an element of dishonesty, and therefore does not amount to the misconduct 

envisaged by rule 7.2.  Accordingly, the complainant is entitled to a benefit in 

terms of rule 7.1, which provides: 

 
Resignation or Dismissal 
If a member who is not retiring in terms of Rule 5 leaves service before normal retirement 

date of his own free will, or is dismissed by his employer fro reasons other than those 

provided for in Rule 7.2, he shall become entitled to a lump sum benefit equal to: 

 

(a) his member’s portion at the date of leaving service; plus 

(b) if he has completed at least one year of service, the percentage of the employer’s 

portion shown in the table below against the number of years of service the member 

has completed. 

 
Completed years of service  Percentage of employer’s portion 

 1                                                               20 

     2                                                               40 

                                                    3                                                               60 

                                                    4                                                               80 

                                                    5 or more                                                 100 
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22.  However, in the interests of justice, I will not make a final ruling on that ground 

until I have given the respondents an opportunity to make further submissions 

thereon. 

 

23. I now turn to deal with the other two grounds that were expressly raised by the 

complainant. Regarding the first ground, while the complainant might deserve 

some sympathy, the fact of the matter is that the fund, its members, 

shareholders and officers, are bound by the rules of the fund.   There appears to 

be no rule permitting the trustees to award a discretionary benefit.  When a 

member is dismissed for dishonest misconduct, rule 7.2 applies.  The 

respondents have correctly adduced that argument. An appeal to leniency 

belongs at the disciplinary hearing stage, when factors mitigating against the 

imposition of a harsh punishment are adduced. The fund does not feature at all 

at that stage. 

 

24. The trustees are bound by rule 7.2, and all the other rules of the fund; and until 

that rule has been struck down by the Adjudicator as unreasonable or 

unconstitutional, they may not depart therefrom. The first ground for complaint 

accordingly fails. 

 

25. Which brings us to the first alternative ground advanced by the complainant, 

which challenges the fairness of the rule itself.  Although, as is apparent above, 

I am of the preliminary view that rule 7.2 has no application in this instance, the 

respondent, in response to this preliminary ruling, needs also to deal fully with 

the challenge to the rule. The rule can be challenged either by the constitutional 

route, or by the administrative law route. 
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26. In terms of the first route, the complainant will have to establish that one of his 

constitutionally-protected rights has been infringed in a manner which is 

inconsistent with the circumstances sanctioned by the Constitution. In terms of 

the latter route, the complainant has to show that the rule is unreasonable to 

such an extent that, in the broad sense of the word, it must have been ultra 

vires the powers of the trustees or drafters to formulate such a rule. 

 

27.  As previously indicated, the complainant had been employed by Johnson Tiles 

for almost 21 years when he was dismissed for unauthorised absence from 

work for a period of twenty-one days. If he left service in circumstances other 

than those set out in rule 7.2, or had been retrenched, he is entitled to a benefit 

under the resignation rule (7.1), or perhaps the retrenchment rule (7.3). 

 

28. The former rule, as we have seen, covers situations of voluntary resignation  

prior to attaining the normal retirement age, and dismissal on less serious 

grounds, and entitles such a member to his member’s portion, plus a 

percentage of the employer’s portion, depending on the number of years of 

service completed. In the complainant’s case, because he had completed 21 

years of service, he is entitled to his own portion plus 100% of the employer’s 

portion. 

 

29. The latter rule, on the other hand, provides for the payment of the member’s 

fund credit at the date of retrenchment. 

 

30. As mentioned, if rule 7.2 were it to apply, the effect thereof on the complainant’s 

entitlement would be that he would forfeit an amount well in excess of R50 000-

00. 
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31. A comparison between the benefit statement from the fund, received in April 

1998, and the statement accompanying his actual benefit that was paid out, 

best illustrates the position. The April statement reads: 

 
   STATEMENT OF BENEFITS AS AT APRIL 1998 
   PERSONAL DETAILS 
   Name: Sebola W.M.                   Date of birth: 01/02/1946 

   Company ref: 46264                   Date joined fund: 01/10/1990 

 

   CONTRIBUTIONS 
   Member at 7.5% of fund earnings 

   Employer at 10.5% of fund earnings 

 The employer contribution includes the cost for the Death, Disability and Funeral 

costs. 

 

   CURRENT FUND CREDIT 
   Member credit                                              Employer credit 
   R3 613-88                Contributions                              R3 846-40 

   R         -00                Transfer credits                        R17 858-14 

   R   734-98                 Accrued interest                      R30 822-38 

   R4 348-84                                                                 R52 526-92 
   Total fund credit  R56 875-78 
 

   RETIREMENT BENEFIT (See note2) 
   Normal retirement date : 31/01/2004 

   The benefit at retirement: Total fund credit 

 Note: All or part of your total fund credit could be used to purchase an annuity on 

your behalf. 

 

   WITHDRAWAL BENEFIT (See note 3) 
   Resignation benefit:  Member credit                          R  4 348-86 

                                 Portion of employer credit        R52 526-92 

                                 Total                                        R56 875-78 
 
   Retrenchment benefit                                                 R56 875-78 
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32. The final payment statement reads: 

 
 We have pleasure in enclosing the pension fund’s cheque representing the benefit payable to 

you as a result of your withdrawal fro the above fund. For your protection this cheque is 

endorsed “NOT TRANSFERABLE” and, as such, must be deposited into the payee’s bank 

account. 

 

 The benefit is made up as follows: 
 GROSS BENEFIT                                                R 5 553-29 

 Less Tax                                                               R    200-91 

 Less loan settlement value                                   R 1 478-17 

 Amount of payment                                               R 3 874-21 

 

33. Rule 7.2 effectively divests members of the expectation of receiving a significant 

portion of their pension benefit, with the same being re-allocated to a reserve 

account, as provided for in rule 4.3.1, for the ultimate benefit of other members 

and the employer. The rule reads as follows: 

 
 4.3  Reserve account 
  4.3.1   A reserve account shall be maintained under the Fund, to 

which shall be credited that part (if any) of the employer’s 

portion in respect of a member to which the member is not 

entitled on leaving service.  

 

34. It is the deprivation of this expectation of a benefit that the complainant alleges  

 is unfair. 

   

35. Section 39(2) of the Constitution obliges every court, tribunal or forum to 

promote the spirit, purport and objects of the Bill of Rights when interpreting any 

legislation and when developing the common law or customary law. 
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36. I am also empowered by section 30E(1)(a) of the Act to investigate any 

complaint, and make any order which a court may make, including orders 

allowed under section 172 of the Constitution in constitutional matters. 

 

37. Section 8 of the Constitution provides that the provisions of the Bill of Rights are 

binding on natural and juristic persons, and apply to all law, to the extent that 

they are applicable, taking into account the nature of the right and the nature of 

any duty imposed thereby. 

 

38. Before I can decide upon the constitutionality or otherwise of the rule, I have to 

determine whether the complainant’s constitutional rights have been infringed. 

 

39. For constitutional review to apply in matters between individuals, as opposed to 

those between the State and an individual, there must be a clear rule of law, the 

engagement of a court as arbiter of the dispute, and a cognizable constitutional 

issue: 

Stuart Woolman: “Chapter 10 Application”: Constitutional Law of South  

Africa Juta 1996. 

 

40. The above three prerequisites are present in this case, thus the dispute of law in 

casu relates to a determination of whether rule 7.2 is consistent with the Bill of 

Rights. 

 

41. Section 25(1) of the Constitution protects everyone from being deprived of 

property, except in terms of law of general application, and also precludes any 

law from permitting arbitrary deprivation of property.  The right to a pension 

benefit, being a right to property, deserves to be protected by the Constitution. 
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42. Because that right is intimately related to one’s own efforts and achievements, 

as opposed to being an ex gratia payment from the employer, it is equivalent to 

a right in property.  Pension rights have been recognised as falling within the 

concept of property in international jurisdictions like Germany and the United 

States, and constitutional recognition has been extended to access to state 

benefits like pensions, jobs, housing, contracts, licences, and so on.  See the 

decision of the Federal Constitutional Court in BverfGE 53, 257 (289) 

 

43. The rights protected by the Bill of Rights are subject to the limitations referred to 

in section 36, to the extent that such limitation is reasonable and justifiable in an 

open and democratic society based on human dignity, equality and freedom, 

taking into account all relevant factors.  Thus, there must be a rational 

connection between the limitation and the object that it seeks to achieve. 

 

44. Rule 7.2 seems to have been designed to provide a punitive measure to 

discourage misconduct in the workplace. On the other hand, the object of a 

pension fund is to provide pension benefits to  its members, so as to put them in 

a position to provide for themselves financially when they leave the service, and 

not be a burden on society. 

 

45. The rule, however, has the effect of reducing a member’s ability to provide for 

 himself financially when employment ceases. It is thus in conflict with the 

recognised purpose of a pension fund. 
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46. I can also not think of any compelling reason why a pension fund would have a 

legitimate purpose in controlling the moral probity of its members.  The employer 

has effective measures at its disposal to enforce discipline among  the 

workforce, and to recover any loss that it might have suffered as a result of ill-

discipline.  I therefore consider rule 7.2 to have been formulated for an 

illegitimate purpose, and for that reason alone, to be ultra vires and 

unconstitutional.  

 

47. Even if it could be argued that the rule has been formulated for a legitimate 

purpose, I would still find that there is no proportionality between the evil that  it 

seeks to cure, and the measure employed to cure the evil in that: firstly, it does 

not take into account the differing degrees of seriousness of transgressions that 

are normally classed as misconduct. Secondly, it does not ensure an 

appropriate relationship between the degree of damage caused and the amount 

that the member stands to lose. Last but not least, it does not take into account 

such important factors as the length of the member’s service, and the member’s 

propensity to commit similar transgressions. 

 

48. By reason of the foregoing I find that the rule is arbitrary in its application, and 

that its effect is disproportionate to the purpose it sets out to achieve; therefore it 

is inconsistent with the provisions and the spirit of the Constitution.  
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49. The second route by which rule 7.2 can be struck down involves an enquiry into 

the administrative law principles that are pertinent to the question of 

maladministration. An administrative decision which pursues an illegitimate 

purpose is ultra vires the body which reached it. Also, a rule the application of 

which has an effect which is disproportionate to the objective it seeks to 

achieve, is unreasonable and also ultra vires in the broad sense of the phrase. I 

am satisfied, therefore, that the rule probably falls to be struck down even by 

that route. 

 

50. As this matter is a constitutional matter, the remedy that is available is the 

equitable remedy provided for in section 172(1) of the Constitution, which reads: 

 
   Powers of courts in constitutional matters 
   172(1)  When deciding a constitutional matter within its power, a court- 

(a) must declare that any law or conduct that is inconsistent with the 

    Constitution is invalid to the extent of its inconsistency;  

    and 

(b) may make any order that is just and equitable, including- 

 

(i) an order limiting the retrospective effect of the declaration of invalidity;  

  and  

(ii) an order suspending the declaration of invalidity for any period and on any 

conditions, to allow the competent authority to correct the defect. 

 

51. Remedies which rectify past unconstitutional rules or practices can have 

disturbing consequences, among which could be the re-opening of completed 

transactions, and the spectre of a multitude of claims. Sight must, however, not 

be lost of the need to vindicate the persons whose constitutional rights have 

been infringed. 
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52. It may also be that the interested parties may satisfactorily solve the dispute by 

correcting the constitutional defect, by means of negotiation, mediation, and an 

appropriate amendment of the offending rule. 

 

53. However, as I have indicated, the complainant is most likely entitled to relief on 

the narrower ground that he does not fall under rule 7.2 and is entitled to a 

benefit under rule 7.1.  Nevertheless, the respondents may wish to insist upon 

the application of rule 7.2, in which event they need to address the questions of 

constitutionality and reasonableness fully.  As stated, no hearing has been held, 

and the interests of justice in this instance require the respondents to be 

afforded an opportunity to address the issues raised here. 
 

54. The respondents are accordingly directed to show cause on or before 30 

September 2001 why the following order should not be made final: 
 

54.1 The third respondent is directed to pay the complainant the benefit 

payable in terms of rule 7.1, less the amounts already paid to him, 

together with interest calculated in terms of the Prescribed Rate of 

Interest Act, from 11 January 1999 to the date of payment. 

 

54.2 Rule 7.2 of the third respondent’s rules is hereby declared unlawful 

and is set aside. 

   

DATED AND SIGNED AT CAPE TOWN ON THIS 29TH DAY OF AUGUST 2001. 

 

 

…………………………………. 
     JOHN MURPHY 
     PENSION FUNDS ADJUDICATOR 


	Johnson Tiles (Pty) Ltd                              First Respondent

